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DISCUSSION: The preference visa petition was denied by the Director, Vermont Service Center on January 13,
2004. The petitioner appealed the director’s denial to the Administrative Appeals Office (AAO). The matter is
now before the AAO on appeal. The appeal will be rejected.

The petitioner is a native and citizen of Kenya who is seeking classification as a special immigrant pursuant to
section 204(a)(1)(AXiii) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1154(a)(1)(A)iii), as the
battered spouse of a United States citizen.

The director issued a request for additional evidence from the petitioner on September 4, 2003. The request
for additional evidence was sent to the petitioner in care of the petitioner’s attorney at the address listed on the
Form I-360 application. The petitioner and counsel failed to respond to the request for additional evidence;
therefore, he denied the petition after more than sixty days had lapsed since the issuance of the request for
additional evidence. On appeal, counsel for the petitioner asserts that he never received notice of the request
for additional evidence.

The regulation at 8 C.F.R. § 103.2(b)(13) provides that if all requested initial evidence is not submitted by the
required date, the application or petition shall be considered abandoned and, accordingly, shall be denied. 8
C.F.R. § 103.2(b)(15) provides that a denial due to abandonment may not be appealed, but an applicant or
petitioner may file a motion to reopen under 8 C.F.R. § 103.5.

As the director denied the petition due to abandonment, the decision was not properly appealed and must be
rejected.

ORDER: The appeal is rejected.



